Checklist digital publishing 

Agreements with the author of the work 

Printing or publishing on demand, e-book and Google Book Search are digital publishing forms, as a rule from works which were primarily contracted for publishing in (printed) book form. This first version of the ‘digital publishing checklist’ is mainly aimed at the agreements made and to be made with the author of the work. A publisher cannot exercise more rights and grant them to third parties than it has itself. A publisher therefore must continually ensure that its agreements with the authors (continue to) allow it to make those agreements with third parties which are necessary for other forms of commercial use. 

Do I still have the rights?

Availability via internet and printing or publishing on demand (hereafter ‘pod’) in particular are seen as an addition to the commercial use of book publishers with regard to the titles which are no longer or barely in stock. Precisely for these titles the first issue is whether the publisher still has the rights: what is determined in the contract on terminating the agreement? Have specific agreements been made on transfering rights back or ending the licence in the event that the book is sold out or no longer in print or have other agreements been made on the (temporary) duration of the agreement?
In the Model agreement for the publication of original Dutch literary work (hereafter ‘the model agreement’) the terms and conditions under which an author can terminate the contract (including availability) are laid down in the contract. But the author must always terminate in writing. If the author does not terminate, the contract remains valid for an indefinite time period and the publisher can always reprint, also via pod, under the terms and conditions of the contract (therefore even if the work has long sold out and is no longer available). If the publisher wants to make other agreements on a pod edition, for example a different royalty, then these agreements must first be made with the author. 
Also in the event of pod a work remains available. In the model agreement the termination provision is the following: ‘If the work has not been available to the public for a period longer than one year in book form and the publisher has not, upon request from the author to that end, committed itself in writing to make the work available again within a reasonable period, or if the publisher fails to fulfil such commitments, without prejudice to the author’s right to damages in case of the publisher being in default. (Section 15). And section 14 states that the publisher must prevent the work from being unavailable to the public in book form for a period longer than one year. Available to the public means that on a consumer’s request the work must be available in book form within one month, either from stock or to order.’ Via pod a publisher can ensure that the work in book form remains available and obtainable.

 

The model agreement also provides for the work to remain available only in electronic form, although this requires the author’s consent. ‘By mutual agreement parties can determine that the work will only be made available to the public in electronic form, if in the opinion of parties this means that the work is sufficiently available.’
Is an author therefore forever bound to a publisher, even if the publisher does not make any efforts for it? No, apart from the agreements made on the efforts to be made for the commercial use which must be observed, it is also reasonable to consider the situation in the event of very low commercial use results.
Therefore a termination provision has been included in the model agreement: 
‘If for two successive calendar years the result from exploiting the work is so low that continuing the exploitation of the work by the publisher would be manifestly unreasonable vis-à-vis the author, subject to the condition that such termination shall not be effected until three years have passed after the publication date of the most recent edition. The author shall give the publisher written notice of his intended termination, stating the reasons for such termination. The author and the publisher will then discuss the possibilities of continuing the exploitation in reasonableness, unless both parties declare they do not wish to do so. If these consultations do not result in agreements on continued exploitation, the author may terminate the agreement with immediate effect by written notice of termination.’

The latter consultation situation is of course very relevant, because in principle the new technical possibilities make it possible for the work to remain permanently available at low costs, even if the commercial use result is very low. The good find ability and availability of the work is in the mutual interest of author and publisher.
Do I have the rights?

In the model agreement the right to digital publishing is regulated as follows (as well as the edition in book form): ‘the right to publish and exploit the work or part of the work in electronic form, whether or not on firm data carriers or by making it available on-line on the internet or in any other network, including for example as an e-book or on cd-rom.’ Because the current model agreements for original and translated literary work still consider this situation as an exceptional situation, in order to exercise this right the separate written consent of the author is still required. 
Royalty?

A publisher can opt to carry out the commercial use itself or to employ third parties to do it. Considering that the production, distribution and marketing costs shall differ from the commercial use in book form from stock, obviously other agreements need to be made on payment for digital commercial use forms. 
It is possible that in fact there is only a case of cost shifting and that therefore the agreements which are made for the ‘normal’ commercial use in book form can be maintained, but that shall not always be the case.

In the model agreement this is overcome by in principle proceeding from the agreements made on royalties (in the event of an own edition) and on net proceeds division for ancillary rights (in the event of commercial use by third parties) with the option of making deviating agreements being left open:

If the publisher does not contract a third party but acts for its own expense and risk, the terms and conditions stated shall remain in force, unless it follows from any royalty arrangement in clause 10 or from a further written agreement that the publisher may exercise these exploitation rights subject to the terms and conditions stated therein. Insofar as the royalties to which the author is entitled do not follow from clause 10 or from a further written agreement, the publisher and the author shall agree on a royalty percentage in writing. Such percentage shall be determined on the basis of a 50/50 sharing of the expected net proceeds. Net proceeds means the amount, free from VAT, received by the publisher for the exploitation concerned, reduced by the costs which the publisher must incur to realise the exploitation concerned.’

The Google Book Search project
Google works with this project under the following conditions:

· the publisher sends the book or file for its own account and risk to Google. Google becomes owner of the physical digital file, but does not acquire copyright;
· the publisher must guarantee the content (have the required rights);

· the publisher gives permission for scanning, indexing and digital availability in limited scope (maximum 20%); an individual search request means the user can only see 5 pages;

· the digital availability to the consumer is not suitable for reproduction and 100% of a book is never available.

· Google has an obligation to perform that the pages shown can only be read (printing and saving is not possible in principle);

· The publisher can also earn money from the adverts and can exclude certain advertisers;

· the agreement is entered into for an indefinite time period with a termination possibility with a term of 30 days (insofar as showing content, the title data remains available); the publisher also has access to a management system in which the publisher can add and remove titles meaning that titles can be removed from the program immediately (insofar as showing content is concerned). 
Participation in the Google project is in fact therefore nothing more than a promotional activity for which the author has generally given permission, even though it is a good idea to state this explicitly in new contracts and in the event of participation to inform authors of the participation. Should an author object, the title can be removed from the project quite quickly. 
If the publisher chooses to share in advert proceeds from the search results then in fact, however minor, there is a case of commercial use. It is therefore sensible to make agreements on this, for example that these monies accrue to the promotional budget of the publisher.
If a search program is linked to a form of commercial use, obviously it is necessary that the commercial use rights are regulated.
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