Model agreement for the publication of original Dutch literary works

adopted as of 1 July 2004, as a revised version of the model agreement in force since 1 July 2002, by the Dutch Literary Publishers Group (Literaire Uitgeversgroep (LUG), member of the General Publishing Group (Groep Algemene Uitgevers (GAU)), and the Dutch Literary Association (Vereniging van Letterkundigen (VvL)), part of the Dutch Association of Writers and Translators (Vereniging van Schrijvers en Vertalers (VSenV))

The undersigned,

(1) … 

hereinafter referred to as ‘the author’ of the one part and

(2) … 


hereinafter referred to as ‘the publisher’ of the other part, agree as follows:

Clause 1
Exclusive licence

1. The author grants the publisher, to the exclusion of himself and all others, a licence to exploit the work made / to be made by the author, which bears the following title / provisional title … subject to the terms and conditions set out in this clause. 

If the title is only a provisional title, the author and publisher will determine the definitive title by mutual agreement. The title is part of the work. The author and the publisher undertake that they will not use the title of the work for any other work, unless such other work is to be regarded as a sequel to the work and made by the author.

(optional) … illustrations will be included in the work, to be supplied by the author / publisher, about which further agreements will be made. 

2. The author irrevocably authorizes the publisher to exercise the powers issuing from the author's copyright to protect and maintain the powers granted to the publisher under this agreement vis-à-vis third parties and to take action both in and out of court for such purpose at his own expense and if necessary in the author's name. The publisher shall inform the author of any measures to be taken. The parties mutually undertake to render each other every assistance as desired and to provide all necessary information on request. 

3. The publisher has the exclusive right to publish the work in book form in the Dutch language, in first edition and in subsequent editions whether or not revised, provided that the author receives the royalties set out in clause 10. 

4. Subject to the terms and conditions set out in this clause, the publisher shall have exclusive power to sub-license the exercise of the exploitation rights mentioned in this clause to third parties on behalf of the author , provided that the publisher pay the author the percentage mentioned for the relevant exploitation right of the amount, free of VAT, which the publisher receives for the exploitation in question.

If the publisher does sub-licenses to a third party any of the types of exploitation described in sub clauses 5, 6 or 7 but acts at his own expense and risk, the conditions mentioned in said clauses shall remain in force, unless it follows from any royalty arrangement in clause 10 or from a further written agreement that the publisher may exercise these exploitation rights subject to the conditions stated in said clause or in such further agreement. Insofar as the royalties to which the author is entitled do not follow from clause 10 or from a further written agreement, the publisher and the author shall agree on a royalty percentage in writing. Such percentage shall be determined on the basis of a fifty-fifty sharing of the expected net proceeds. Net proceeds means the amount, free of VAT, received by the publisher for the exploitation concerned, reduced by the costs which the publisher must incur to realize the exploitation concerned. 

5. The exclusive licence granted to the publisher under sub clause 1 includes the following exploitation rights, viz. the right to:

a. publish the work in another language than the Dutch language (…%);

b. reproduce part of the work in an anthology, compilation, data base, educational publication or otherwise (…%);

c. publish part of the work, to be inserted by way of prepublication or otherwise, in a newspaper, magazine or other medium (…%);

d. reproduce the work or part of the work by recording it on audio recording media or image carriers and to publish such reproductions (…%);

e. present the work or part of the work to the public in unchanged form, either to an audience or on radio or television (…%);

f. cooperate free of charge in producing the work and making it available for no payment for adapted publications for the blind and people who are otherwise visually handicapped (0 %). 

The publisher shall inform the author fully and well in advance and shall acquiesce in any reasonable objections of the author. 

6.  The exclusive licence granted to the publisher under sub clause 1 also includes the rights mentioned below, provided that he has obtained the author's written permission to exercise them, viz. the right to:

a. publish and exploit the work or part of the work in an electronic form, whether or not on firm data carriers or by making it available online on the Internet or in any other network, including for example as an e-book or on cd-rom (…%);

b. publish the work or part of the work in serial form in a newspaper or magazine (…%);

c. adapt the work for radio, televi​sion, film, other audiovisual productions, for reproduction and/or publication in an electronic form and for the stage (…%);

d. grant permission to another publisher for a separate publication under licence, without the other publisher thereby being granted the right to negotiate and contract about the work with third parties (…%).

7.  The publisher, acting for himself and on behalf of the author, may sub-license the exercise of exploitation rights which it is impossible or inconvenient to exercise individually, to organizations specialized in the collective management of copyrights, insofar as the law does not already so provide, with due observance of the following provisions: 

a. reprographic reproduction of the work or part of the work and the publication of such reproductions insofar as the law has not charged the foundation Stichting Repro​recht with the exercise of this right (50%);

b. lending the work; insofar as required and subject to any agreements made with respect thereto by GAU and the LIRA Foundation (‘LIRA’), the author and the publisher hereby instruct LIRA to pay the author's share in the money collected for the work by lending rights foundation Stichting Leenrecht to the author in accordance with the apportionment rules approved by the latter foundation; the publisher will instruct Stichting Leenrecht to exercise the right to fees arising from lending the work abroad (70%);

c. The author hereby transfers the rights mentioned below to the publisher on the suspensory condition that the publisher transfer said rights to LIRA:

· the real-time cable transmission of radio or television broadcasting of the work (…%);

· the real-time public showing and/or rendering of television and/or radio broadcasts of the work (…%);

· public rendering and/or showing of mechanical reproductions of the work, otherwise than by means of television and/or radio broadcasting (…%);

· the right to fees deriving from statutory levies on audio recording media and/or image carriers (…%).


The publisher accepts this transfer and the obligation to transfer these rights to LIRA. The author shall state to the publisher whether he wishes to receive his share in the fees, if any, through the publisher or from LIRA. If the affiliation agreement between the publisher and LIRA is terminated, LIRA shall be bound to retransfer these rights to the author as soon as is feasible. 

d. If the author has concluded an exploitation agreement with an organization which is already exercising any of the exploitation rights mentioned in sub clause 5 or sub clause 6, for example with LIRA, SABAM, STEMRA or VEVAM, the author shall inform the publisher thereof prior to concluding the present agreement. 

8.  The author and the publisher shall exclusively decide by mutual agreement on the possible grant by the publisher to third parties of any licences based on the publication of the work for which the present agreement does not provide. The exercise of such rights shall require the prior written consent of the author. The publisher acquires a right of first refusal from the author in respect of exercising exploitation rights based on the publication of the work, but not yet foreseeable at the time of concluding the agreement. 

9.  The author may terminate the licence to exercise any exploitation right mentioned in sub clauses 5, 6 and 7 by three months' written notice if the author has reasonable cause for assuming that a specific exploitation opportunity is not being used while the publisher has no sound reason for letting this exploitation opportunity go unused. Such notice of termination may not be given, however, until after the author has stated said reasonable cause and consultations requested by the publisher have not resulted in agreement. Said termination shall never have the result of canceling rights already lawfully granted to third parties. If subsequent to termination of the right to exercise an exploitation right the author proceeds to exercise the right himself, whether or not in cooperation with a third party, the publisher shall be entitled to 50% of the publisher's share agreed under the present clause.

Clause 2

Warranty

1.  The author hereby declares and warrants to the publisher that he has full authority and power to grant the rights with respect to the work that are mentioned in this agreement, that he has not granted any licences or other copyright powers with respect thereto to any third parties nor waived his copyright and that third parties cannot enforce any rights within the meaning of the Dutch Copyright Act 1912 in respect of the work. 
If the author should have granted any rights to third parties, such rights shall be expressly set forth in an annex attached to this agreement and signed by the author and the publisher. 

This warranty applies without prejudice to the publisher's entitlement to damages if the work may not or no longer be published on account of copyright infringement and the publisher should suffer damage as a result thereof. 

2.  The author and the publisher are jointly liable for any claims of third parties against the author and/or the publisher relating to the contents of the work otherwise than based on copyright infringement. If any third party gives notice of or institutes proceedings for any claim in this respect against the author and/or the publisher, the publisher and the author shall determine by consultation whether they will defend the action and in which manner. 

The proportion in which the publisher and the author will bear the costs arising from such claims, including the defence costs and damages payable to third parties, will be determined according to criteria of reasonableness and fairness. In the case of intent or gross negligence, however, all costs and damages shall be borne by the party guilty of such intent or gross negligence. Gross negligence of the author includes the fact that the author failed to inform the publisher in good time before publication of possible sensitivities relating to persons mentioned or referred to in the work which sensitivities were unknown to the publisher and which the author should have foreseen. Gross negligence of the publisher includes the fact that the publisher failed to comply with timely requests of the author to change the manuscript in order to prevent costs and damages. 

Clause 3

Submission of manuscript ready for the press

1.  The author undertakes to place / already has placed the complete manuscript ready for the press in the hands of the publisher by … at the latest. 
2.  Manuscript ready for the press means: a manuscript prepared in accordance with the house style used in the publisher's business, which the publisher shall hand to the author as soon as possible. 

3.  If the publisher does not accept the manuscript because the quality of the contents does not satisfy reasonable expectations, the publisher may decide not to publish the work. If the publisher accepts the manuscript, it is the task of the publisher to edit the manuscript, if necessary, in consultation with the author and at the publisher's expense. If, however, the publisher will have to go to excessive expense to edit the manuscript, the publisher will first consult with the author and consider whether he will proceed to edit the manuscript and whether the costs thereof will be partly deducted from the author's remuneration. 
4.  The author shall keep at least one updated duplicate of his manuscript, or a copy in electronic form, and on request shall place it at the publisher's disposal free of charge if the original has been destroyed or gone missing. 

5. If the complete and ready-for-press manuscript is not submitted in time, the publisher may declare the agreement dissolved if the author remains in default after receiving written notice allowing him a reasonable period for remedying his default. If so requested the author shall repay any advance payments made to him within one month after the date on which the agreement was dissolved. In the event of the author being in default, the publisher may demand that he compensate the damage, consisting of the costs actually incurred for the publication under consideration up to the date of dissolution of the agreement. 

6.  The author undertakes to correct the proofs of his work and to return these corrected proofs to the publisher within a reasonable period to be agreed well in advance. 

7.  Up to the first proof the author may introduce adaptations and corrections. If the author subsequently wishes to make further adaptations and corrections in the proofs which entail higher cost than what is customary in the correction of proofs of the same length, the publisher may recover the excess costs of such additional corrections from the author, provided that the publisher informs the author of the estimated cost of the additional corrections prior to implementing them. 

8. The original manuscript and its duplicates remain the property of the author and may be reclaimed from the publisher within a reasonable period. 

Clause 4

Ultimate date of publication 

1.  The publisher undertakes to publish the work in book form at his expense and risk within a period of eighteen months after the manuscript has been submitted ready for the press.

2.  The publisher may extend the period referred to in the preceding sub clause by a maximum period of six months. He shall give the author written notice to such effect stating the special reasons necessitating such extension.

Clause 5

Print number and price

1.  The publisher shall determine the number of copies to be printed and the retail price. This information shall be available to the author from the day of publication of each edition. On the author's request the publisher shall also send the author written confirmation of this information. The publisher shall in any case furnish this information to the author together with the statement of account referred to in clause 11. 

2.  Depending on the nature of the work and the type of the edition, a number of copies to be determined in reasonableness by the publisher will not be intended for sale. No royalties are payable in respect of these copies. 

Clause 6

Exploitation

1.  The ultimate responsibility for and the power of decision concerning the exploitation method and the definitive design of an edition are vested in the publisher. The publisher will consult with the author as much as possible about the design of an edition and shall prepare any edition with proper care and shall promote the exploitation of the work. 
2.  Prior to the publication of the work the publisher will consult with the author about the expected print number and the price, and about his policy for promotional activities. On request, the publisher will lay down such matters in writing for the benefit of the author. If the publisher or the author publish part of the work in an electronic form on the Internet or otherwise for promotional purposes, such part shall never comprise more than 2500 words of the work, or in the case of poetry never more than 100 lines, unless otherwise agreed. The parties will decide on the part to be published and its design by mutual agreement. 

3.  The publisher undertakes to mention the author's name or the pseudonym the author wishes to use in each copy of the work in a clearly visible place, for example on the title page, the binding and/or the cover of the work and in all advertisements and other publicity for the work. 

4.  The publisher may use the name, portrait and personal data of the author exclusively for promotional purposes regarding the work or the publisher's list. For any other use he shall require the express written permission of the author, who may attach further conditions to such permission.

5.  The publisher shall state the year of publication of the edition, reprint or republication in each copy of the work, and shall also cause the copyright sign © to be shown, stating the year of first publication and the name of the author.

The author shall be designated in the work as follows: … 

Clause 7

Complimentary copies

On publication of the work in book form the author shall receive … free copies, and … free copies of each reprint if he so desires. 

Further agreements shall be made in regard to complimentary copies in the case of publication in an electronic form. The author shall moreover have the right to buy more copies from the publisher at any time at a discount of forty percent on the retail price, in respect of which copies the author shall receive the royalties payable pursuant to clause 10. The author shall not market, sell or cause the sale of such copies.

Clause 8
Descent of rights on death

1.  Upon the author's death, his rights and obligations shall descend to his heirs or other successors in title insofar as these rights and obligations do not relate to work which must be done by the author personally. 

2.  If several persons are entitled, they shall designate one person who shall represent them in all matters concerning this agreement. As long as no such person has been designated, the payment obligations of the publisher, if any, shall be suspended. Payment by the publisher to said representative shall discharge the publisher's obligations towards all persons entitled. 

Clause 9
Assignment/transfer of the agreement

1.  Without prejudice to the provisions of clause 1 the publisher shall not assign his rights and obligations under this agreement in whole or in part to a third party without the written consent of the author. 

2.  If the publisher wishes to assign his rights and obligations under this agreement in whole or in part to an enterprise with which the publisher is affiliated in a group, or if the publisher wishes to transfer his business or publisher's list in whole or in part to another publisher, the author may only refuse his consent to the assignment of the rights and obligations under this agreement if the author has reasonable cause to assume that the new publisher must be deemed incompetent or unsuitable to continue the exploitation of the work in the spirit and manner in which this was done before the assignment or transfer. 

Clause 10
Royalties

1.  The author shall receive royalties as follows:

for paperback and/or bound editions a royalty of: …; 

for ‘mid priced’ editions a royalty of: …;

for pocket editions a royalty of: … .

2.  Royalties are calculated on the basis of the retail price fixed by the publisher, exclusive of VAT. If the publisher grants licences for use or hires out (copies of) the work, the percentages mentioned in sub clause 1 are calculated on the licence fee, exclusive of VAT. 

3.  For copies distributed to a book club the author shall receive a royalty of … ; this royalty is calculated on the basis of the member price fixed by the book club..

4.  For copies distributed at a discount of fifty-five percent or more of the retail price to additional distribution channels, for example in the case of promotional gifts and membership recruitment campaigns, the author shall receive … % of the amount, exclusive of VAT, received by the publisher (retails price less the discount granted). The publisher shall give the author advance notice before using any such additional distribution channel. 

5. (optional) The author shall receive an advance of the royalties referred to in sub clause 1, as follows: an advance of … euros upon signing this agreement and/or of … euros upon handing in the manuscript ready for the press. Said advance is not reclaimable except for the provision of clause 3(5). 

Clause 11
Settlement

1.  Annually on … at the latest the publisher shall send the author a statement of account for the preceding calendar year, which shall in any case include the following information:

a. the opening stock of the edition still available in the relevant calendar;

b. the total number of copies produced in the relevant calendar year;

c. the number of copies sold in the relevant calendar year stating the retail price and the number of copies remaindered, if applicable; 

d. the number of complimentary and review copies given out; 

e. the number of damaged copies and bad copies;

f. the stock of unsold copies, including returns; 

g. the amount of the royalties payable to the author;

h. the other revenues from exploitation by the publisher or third parties ('subsidiary rights') to which the author is entitled;

i. the advance amounts paid and, if applicable, the cost of additional corrections chargeable to the author.

2.  The amount which the publisher owes the author as shown in this statement of account shall be due and payable one month after the date of the statement. On the author's request the publisher will, no later than on 1 September of the current calendar year, prepare an estimate of the number of copies sold in the first six months. If this estimate shows that the royalties payable by the publisher to the author amount to 1,000 euros or more, then if the author so desires he shall receive these royalties by way of advance payment which will be set off against the amount which the publisher will owe the author for the relevant calendar year according to the subsequent statement of account. 

3.  Notwithstanding the provision of sub clause 2 the author may demand that the publisher pay him within one month his share in the amounts which the publisher has received on account of exploitation by third parties ('subsidiary rights') or on account of remaindering, provided that such share amounts to at least two hundred and fifty euros. 
4.  Settlement of accounts shall be effected subject to copies being returned. 

Clause 12
Inspection of the books

1.  If the author requires any information from the publisher's accounts and/or records for the purpose of establishing his entitlements, the publisher shall furnish him with an extract from the accounts or copies of the records.

2.  The author is entitled, once a year and at his own expense:

a. on request to receive, together with the statement of account referred to in clause 11, a report from a Register Accountant who is a member of the Dutch association of register accountants NIVRA; 

b. to cause such accounts and records of the publisher as relate to the exploitation of the work to be examined at the publisher's offices by a Register Accountant, member of NIVRA, designated by the author.

3.  If the examination should show that the publisher has made significant mistakes or omissions in calculating the royalties to which the author is entitled at the author's expense, then contrary to sub clause 2 the expense of the examination shall be borne by the publisher. 

Clause 13
Reprints

1.  The publisher may publish reprints of the work whenever he thinks it advisable. 

2.  The publisher shall give the author timely notice of his intention to publish a reprint of the work and shall give the author the opportunity to make corrections in his work, within a reasonable period to be agreed between the parties.

3.  All provisions of this agreement shall apply to unchanged reprints or reprints without material changes, with the proviso that the applicable percentage referred to in clause 10 shall be calculated on the total number of copies sold.

4.  If the corrections desired by the author will entail a radical revision of content, nature, size, arrangement, form or price of the work, the parties shall, if necessary, conclude a supplementary agreement regarding the royalties applying for the revised edition. 

Clause 14
Deadline for reprint

1.  The publisher must prevent the work from being unavailable to the public in book form for a period longer than one year. Available to the public means that on a consumer's request the work must be available within one month, either from stock or to order. On request the publisher shall provide the author with information on the availability of the work, in addition to the information deriving from the statement of account referred to in clause 11. When the work is no longer available in book form, the publisher shall inform the author and state what action he is going to take regarding the matter. 

2.  Clause 13, sub clauses 2, 3 and 4 shall apply mutatis mutandis to any reprint as referred to in the preceding sub clause. 

Clause 15
Termination

1.  The author may terminate this agreement by written notice:


a. if the work has not been published after the expiry of the extended ultimate date of publication referred to in clause 4.2, without prejudice to his right to damages;

b. if the work has not been available to the public for a period longer than one year in book form and the publisher has not, upon a request from the author to that end, committed himself in writing to make the work available again within a reasonable period, or if he fails to fulfil such commitment, without prejudice to the author's right to damages in case of the publisher being in default;

c. if for two successive calendar years the result from exploiting the work is so low that continuing the exploitation of the work by the publisher would be manifestly unreasonable vis-à-vis the author, subject to the condition that such termination shall not be effected until three years have passed after the publication date of the most recent edition. 


The author shall give the publisher written notice of his intended termination stating the reasons for such termination. The author and the publisher will then discuss the possibilities of continuing the exploitation in reasonableness, unless both parties declare they do not wish to do so. If these consultations do not result in agreement on continued exploitation, the author may terminate the agreement with immediate effect by written notice of termination. 

2.
Any serious breach of this agreement by one party shall entitle the other party to dissolve the agreement in whole or in part, unless the breach, in view of its nature or its minor significance in relation to the assumed obligations , does not justify such dissolution and the consequences flowing there from. The dissolution shall not have retroactive force and can be effected only by judicial intervention, but not until the other party has been set a reasonable period within which he can remedy the breach insofar as performance is not permanently impossible. 

3.  If the publisher is adjudicated bankrupt or if his business goes into voluntary liquidation, the author may terminate the agreement with immediate effect by written notice to the publisher.

4.  If the publisher files a petition for suspension of payments, the author may terminate the agreement by notifying the publisher in writing subject to reasonable notice, unless this is manifestly unreasonable vis-à-vis the publisher in connection with an intended continuation of the business. In the event of manifest unreasonableness the author shall still have the right to terminate the agreement if he is given insufficient security for the fulfillment of the publisher's financial obligations arising as from the date of granting the suspension of payments. 

5.  Notwithstanding termination of this agreement the publisher may continue selling the copies of the work still in stock and may for this purpose use the powers granted him under clause 16. 

6.  After termination of this agreement pursuant to sub clause 1.c. of this clause the author shall have the right to buy the unsold copies still in stock at the publisher's against payment of forty-five percent of the retail price. No royalties shall be payable by the publisher in respect of these copies. 

7.  After this agreement has terminated the publisher will be prepared, on the author's request, to make the up-to-date digital file of the work, if present, available for a reasonable consideration, without prejudice to any claims of third parties to the content or the form of the work.

8.  The author is free to enter into an agreement with a third party for new work. On the author's request the publisher will be prepared to consult with the author or with said third party to see whether the present agreement may perhaps be terminated and if so, on which conditions in spite of the fact that none of the grounds for termination mentioned in this clause has occurred. The publisher shall, however, continue to have the right to compel the author to adhere to the terms of the present agreement. 

Clause 16
Reduction / abandonment of the price

1.  If two years have passed after the date of first publication of any edition and in the publisher's opinion the copies remaining in stock at the publisher's prove to be unsalable at the fixed price, the publisher shall be authorized to reduce the price of the work. The author will in that case receive the royalty percentage stated in clause 10 calculated on the reduced price. 

2.  In the case referred to in the preceding sub clause the publisher may also abandon the price of the work and dispose of the remainder of the edition in one parcel to a dealer or in the form of waste paper or otherwise. The author will in such case receive the initial royalty percentage calculated on the amount exclusive of VAT received by the publisher, unless the proceeds remains below cost. 

3.  In the cases mentioned in sub clauses 1 and 2 the publisher shall inform the author of his intention and give him the opportunity, if sub clause 1 applies, to buy a number of copies to be determined by the author at the reduced price in accordance with the provisions of clause 7 or, if sub clause 2 applies, to buy the remaining stock at the price which a dealer is prepared to pay therefore.

Clause 17
Dissolution / legal relationship after termination


1.
Without prejudice to clause 3.5 and except in the case of mutual agreement, this agreement can only be dissolved by judicial intervention. 

2.
In all cases in which this agreement terminates, it will continue to govern the legal relationship between the parties in the event of the reproduction and/or publication of the work or part of the work by third parties using the edition marketed by the publisher. This agreement shall moreover continue to govern said legal relationship insofar as necessary for its settlement.

Clause 18
Amendment

Upon the conclusion of this agreement all previous oral or written agreements shall cease to have effect. Any subsequent amendment of this agreement shall not have effect unless it has been laid down in writing and signed by both parties.

Clause 19
Change of address

The author undertakes to send the publisher prompt written notice of any change of address. Whenever the publisher is bound to address a written communication to the author, he shall be discharged by sending such communication to the address which the author has most recently stated to him in writing.
Clause 20
Duch law

The interpretation and implementation of this agreement shall be governed exclusively by Dutch law.

Clause 21
Disputes

Unless the parties otherwise agree, they shall submit all disputes in connection with this agreement to the competent courts. 

(optional) Special provision (s)

…

Thus done and executed in … copies, of which … copies have been handed to the publisher and … copies to the author, 

town … 

date … 


The author: … 

The publisher: … 

N.B.: The phrases in italics in clauses 1, 3 and 10 are alternatives which should be removed or filled out by the parties depending on what they have agreed.

Explanatory notes to the Model Agreement for the publication of original Dutch literary works

Introduction

This revised version dated 1 July 2004 of the standard agreement for the publication of original Dutch literary works which came into effect as from 1 July 2002 was drafted by the Dutch Literary Publishers Group (Literaire Uitgeversgroep (LUG)), member of the General Publishing Group (Groep Algemene Uitgevers (GAU)), of the one part and the Dutch Literary Association (Vereniging van Letterkundigen (VvL)), part of the Association of Dutch Writers and Translators (Vereniging van Schrijvers en Vertalers (VSenV)), of the other part. 
Basic principles

The basic principles underlying a publishing agreement which can serve as a model agreement for Dutch writers and publishers have not changed materially over the past forty years. The introduction to this Model Agreement which was established as from 1 July 2002 can therefore still be based on the principles laid down in 1961 in the first joint guidelines:

a.
The relationship between an author and a publisher is not merely a business relation, but also a relationship of trust. The publishing agreement by itself does not suffice. The parties must approach the problems which inevitably accompany this relationship with a proper appreciation of the motives and objectives of the partner, in a manner worthy of the author's creation. 

b.
The author leaves the material arrangements and the marketing of his work to the publisher. The publisher keeps the author informed of all things that may be important to him and will consult him as much as possible. 

c.
The parties attach the highest possible value to the publisher reporting fully and in detail to the author about the position and sales results of his work.

d.
The author must give the publisher every possible assistance in carefully preparing the manuscript, correcting the proofs and revising the text if the work is being reprinted. Both parties have an interest in the production proceeding as smoothly as possible and in achieving a publication edited with maximum care. 

Revision per 1 July 2002

While these principles have not changed significantly, the practice of literary publishing has on the contrary continued to develop since the drafting of the earlier model agreements of 1973, 1987 and 1996. For this reason the Model Agreement, which is intended to reflect what is generally experienced to be desirable and customary practice in the exploitation of literary works, needs to be revised from time to time. In this revision process care must be taken to ensure on the one hand that the copyright position and financial position of the author continue to be safeguarded, while on the other hand the possibilities granted the publisher to exploit the work must be geared to the current 'state of the art'. 

The Model Agreement is based on a detailed balancing of these interests, which after extensive consultations between LUG and VvL has resulted in a weighted average between the wishes and rights of authors and of publishers. 

Revision per 1 July 2004

On 1 July 2004 a revised version of the Model Agreement was issued which contains a number of editorial improvements inspired by a number of editorial improvements in the Model Agreement for the publication of a translation of a literary work. Furthermore, an omission has been remedied. In the version published on 1 July 2002, clause 1.5.d was accidentally left out and this has been corrected in this revised version. This correction will therefore come into effect with retroactive force to 1 July 2002. 

Scope of application

The Model Agreement for the publication of original Dutch literary work was primarily designed to regulate the relationship between authors of a literary work and their publishers. In this context literary work means belles-lettres, in other words: creative prose, reflective prose (essays, for example) and poetry. But the agreement can also be used outside the strictly literary domain, for example for science fiction, thrillers, horror or detectives. The high-quality nature of a work may be a reason to do so. But in general publisher and author are free to make individual or supplementary arrangements for such works. For strictly literary work, however, the authors of this Model Agreement consider it to be normative, i.e. LUG and VvL consider the rights and obligations described in the agreement and the normative fees mentioned in the explanatory notes as customary and reasonable. 

The designation ‘Model Agreement’ also indicates that the parties may in individual cases delete or replace certain clauses. On the whole, however, the authors believe that this Model Agreement provides arrangements which are as complete and yet as concise as is possible. Where necessary, a special consideration or clarification has been included in the Explanatory Notes, which go together with the Model Agreement. 

The substance of the Explanatory Notes should be considered to form part of this Model Agreement.

LUG and VvL believe that an author must be justified in believing that the agreement presented to him under the name of LUG/VvL Model Agreement is identical with the version adopted by LUG and VvL, or alternatively that the points on which the agreement presented to him deviates from said Model Agreement have been clearly pointed out to him before he signs the agreement. If the publisher introduces changes in the LUG/VvL Model Agreement, or deletes or adds terms or conditions, the publisher may not use the title LUG/VvL Model Agreement for his adjusted version, unless he clearly points out the changes he has made to the author when presenting the agreement. 

The Model Agreement may be obtained at the offices of LUG and VvL and it has also been placed on the website of the Dutch Publishers Association (Nederlands Uitgeversverbond (NUV)): <www.nuv.nl> and on the website of the Association of Dutch Writers and Translators (Vereniging van Schrijvers en Vertalers (VSenV)): <www.schrijversenvertalers.nl>.

LUG and VvL recommend that the text of the Explanatory Notes to the Model Agreement be handed to the author when the agreement is presented, unless the author may be taken to be acquainted with the contents. The publisher may also merely refer to one of the websites mentioned above, unless the author asks for a copy of the explanatory notes. The present version of the LUG/VvL Model Agreement is applicable to agreements for the publication of original Dutch literary works concluded after 1 July 2002. 

Notes to individual clauses 

Re the parties

Publisher
The publisher will generally contract as a legal person, which means that the rights and obligations are confined to this legal person. 

Re clause 1 
Scope of exclusive licence

Clause 1 describes the scope of the licence. Sub clause 1.3 deals with the so-called primary forms of exploitation by the publisher, i.e. publication in book form. This is followed by a description of a large number of forms of exploitation derived from the book form (also known as secondary exploitation or 'subsidiary rights'. These are distinguished into three categories. 

Three categories 

Sub clause 1.5 describes the rights which the publisher will in principle exercise under independent authority, subject to reasonable objections of the author. Subclause 1.6 deals with the rights which the publisher may likewise exercise independently, but only with the author's written consent. Sub clause 1.7 devotes attention to the exploitation of rights through collective rights organisations. The further conditions stipulated for the exercise of these rights are applicable notwithstanding the exclusive grant of these rights by the author to the publisher. An author who, contrary to customary practice, wishes to retain any of the rights mentioned in sub clauses 5, 6 or 7 himself, must have these rights deleted in the agreement and/or agree on a different arrangement in or pursuant to this agreement. 

Publisher's obligation to provide information

Where possible, the publisher will inform the author before making any agreements with third parties. The author is entitled to inspection of such agreements and if he so desires will receive copies insofar as the agreements have been made in writing.

Illustrations

Clause 1.1. An optional clause has been inserted to provide for editions of works which will have illustrations. In this case, it must be laid down in a supplementary provision who will be responsible towards third parties for the insertion of the illustrations and arrangements must be made about costs. If photographs are included, the photographer's rights must be taken into account, as well as possible third party copyright claims to the subjects of the photographs, for example claims to a depicted work of art, to the composition or to a depicted portrait. 

Another important point that requires attention is that of agreements concerning material ownership of the illustrations. The following is an example of a warranty clause tailored to photographic material: 

‘The author / the publisher hereby warrants that publication of the illustration(s) supplied by him does not infringe the copyright or any other right of a third party and, insofar as the illustrations consist of one or more photographic portraits, that the portrayed person(s) has/have given permission insofar as such permission is required by law. If the author has not obtained the required permission from a third party, the author shall inform the publisher of this fact in writing and undertakes to communicate all facts which may be relevant to assess whether it will still be necessary to obtain permission.’

Clause 1.3. ‘Book form’ means the publication in printed form.

Division of proceeds in case of exploitation by the publisher 

Clause 1.4. If the publisher wishes to exercise any of the rights mentioned in clause 1, sub clauses 5, 6 of 7, and has not yet made further arrangements with the author in this respect, then the publisher will have to adhere to the further arrangements of sub clauses 5 and 6 relating to the obligation to provide information and to the author's consent. In this case a royalty percentage will have to be determined. The basic principle is a fifty-fifty sharing of the expected net proceeds. These net proceeds are estimated on the basis of expected sales less the costs of editing, producing, marketing and distributing the work which must be incurred to realise the sales. These expected net proceeds are then converted into a royalty percentage of the retail price or licence fee for the relevant publication or service. LUG and VvL are in favour of this remuneration method if the rights are exploited by the publisher, because it makes verification by the author more simple and it is not necessary to keep discussing the apportionment of costs all the time. 
If a third party is called in who must be regarded purely as a distributive trader or intermediary (for example a business maintaining a digital rights management (DRM) system for the exploitation of electronic publications), the publisher continues to bear the de facto exploitation risk and the aforementioned principle is applicable. 

If author and publisher have provided for exploitation by the publisher, they will already have agreed on royalty terms in clause 10 or otherwise and the terms and conditions thus agreed apply.

Division of proceeds in case of exploitation by another publisher

When the publisher, acting for himself and on behalf of the author, grants the exploitation right to a third party (usually another publisher) subject to the terms and conditions laid down in this clause, this third party bears the exploitation risk. LUG and VvL regard the following division of the sums received by the publisher for such exploitation from this third party (exclusive of VAT) as a norm which must not be deviated from at the author's expense: 60% for the author and 40% for the publisher. In the opinion of LUG and VvL the fact that a third party bears the exploitation risk and adds new value to the original work justifies giving greater weight to the author's share than to that of the publisher. The publisher's share is a consideration for his share in the realization of the edition of the work from which the exploitation derives, and for the costs and efforts invested in promoting and realising these proceeds. 

The publisher determines which costs he deems reasonable and necessary for the (potential) exploitation. 

When author and publisher decide by agreement to call in an agent for certain forms of exploitation for one or more of the author's works, it is reasonable that the costs entailed thereby are deducted from the gross proceeds before dividing them on a 60/40 basis between author and publisher. 

N.B. When comparing the division in relation to the gross proceeds with possible past agreements on the division of proceeds from 'subsidiary rights', one should take account of the fact that the division often related to the net proceeds, that is: after the publisher had deducted his costs. 

Norms for educational publications

Clause 1.5.b. Subject to certain conditions (section 16 of the Dutch Copyright Act 1912) it is permitted, against payment of a fair consideration, to reproduce short works or short passages from works in educational publications. The Dutch Publishers Association (NUV) and the VvL have worked out the details of the statutory conditions in the Anthology Rules for reproducing literary works in educational publications. On the basis of these Rules the NUV has concluded an agreement for the reproduction of works in course packs with the universities and institutions of higher education.

Licensed edition

Clause 1.6.d. In his request to the author for permission for a separate licensed edition the publisher will state whether the license is to be limited in time or print number. New consultations with the author will be held if the release period is to be extended or the print number to be increased. 

Reproduction rights

Clause 1.7.a. The legislature has designated the foundation Stichting Reprorecht as the exclusive collecting organisation for the fees payable by Dutch public sector institutions and the private sector for photocopying for their own use as permitted pursuant to section 16b of the Dutch Copyright Act 1912 subject to further conditions, which have been worked out in detail in the so-called 'Reprography Decree'. GAU and VvL have agreed that the revenues will be shared on a 50/50 basis. The authors' share is paid to authors by the LIRA foundation, the publishers' share is used by GAU for 'collective objectives such as promoting reading and the purchase of books, and research.

Public lending right

Clause 1.7.b. The legislature has designated lending rights foundation Stichting Leenrecht as the exclusive collecting organisation for the fees payable by libraries for the public lending of works. The apportionment of these moneys is effected in accordance with the apportionment rules of Stichting Leenrecht. Pursuant to agreements made between GAU, VvL and LIRA the apportionment of the author's share is done by LIRA. 

The agreed author's share is 70%. The publisher's share of 30% is paid to publishers by Stichting PRO, a publishers’ foundation for publication and reproduction rights. Stichting Leenrecht has not been designated by law to exercise public lending rights abroad. The publisher, also acting on behalf of the author, will so designate Stichting Leenrecht by power of attorney.

Transfer for the benefit of LIRA

Clause 1.7.c. The Literary Rights of Authors foundation LIRA has the object of collectively managing certain rights, in particular subsidiary rights, in literary and literary drama works on behalf of the authors. 

Authors can directly join LIRA (N.B. see the obligation to inform the publisher in sub clause 7.d), but they can also leave this to the publisher. 

The rights mentioned in sub clause 7.c (in particular cable rights and home copying rights) are transferred to the publisher subject to the suspensory condition that the publisher transfer these rights to the LIRA foundation. 

LIRA stipulates the transfer of rights in order to have a stronger position with respect to the producers of film, radio and television productions. If the transfer is effected via the publisher, LIRA imposes the condition that the author's share must be at least 50%. LIRA will also pay out the cable fees collected by the VEVAM Association for (television) films, insofar as these fees relate to the work. 

The publisher will transfer the rights mentioned in sub clause 7.c to LIRA under a collective affiliation agreement, as it is called, with LIRA. When retransferring the rights upon termination, LIRA must take account of any commitments that have already been undertaken. The rights then revert to the author. 

Subsequently, the parties must agree on the way in which the exploitation of these rights will be continued. Publisher and author may also engage LIRA on an optional basis for a number of the rights mentioned in sub clause 6, for example for paying out mechanical rights which are exploited by the STEMRA Foundation. This may require the relevant rights to be transferred by written agreement after all. 

Collective rights organisations 

Clause 1.7.d. SABAM is a collective rights organisation which is active in Belgium in among other things the fields of mechanical rights and cable rights. 

The STEMRA Foundation is active in the field of mechanical rights. 

The VEVAM Association is active in the field of cable fees insofar as relating to film works transmitted via cable. 

This obligation for the author to inform the publisher in writing of affiliations, if any, with any of these organisations or other organisations charged with collective exploitation before entering into the present publication agreement serves the purpose of enabling the parties to allow for such affiliations when agreeing on arrangements for the exercise of exploitation rights and the fees which may result from such exercise. 

Option on unforeseen forms of exploitation 

Sub clause 1.8. Publisher and author will have to agree on further arrangements regarding new forms of exploitation not yet foreseen at the time of concluding the agreement. The author grants the publisher a right of first refusal to take such exploitation in hand.

Termination 

Clause 1.9. Reasonable cause for termination may be that the author has concrete evidence that a third party wishes to exploit a right, while the publisher has no good reason to refuse to comply with this wish and does not offer a reasonable alternative either. Author and publisher may also decide by agreement to continue their collaboration in respect of the rights in question, but not on an exclusive basis. If in such case it is the publisher who achieves the exploitation result, the agreed division of proceeds applies, and if the result is achieved by the author, the provision of sub clause 9 applies. 

When both the author and the publisher are authorized to make arrangements with third parties, proper agreements must be made about the division of tasks and the exchange of information. When the author has terminated the publisher's licence to exploit a certain right and subsequently proceeds to exploit this right himself or through another party, the publisher continues to be entitled to a share in possible future proceeds realised by the author or third party. In this situation the publisher's share is fixed at half his initially agreed share since the publisher no longer has to incur costs or make efforts to promote or realise the exploitation of the right in question. The publisher continues to be entitled to this share because the exploitation result in question is based partly on the publication of the work which the publisher helped to achieve. 

Re clause 3
Submission of manuscript ready for press

Clause 3.2. The house style instructions for preparing the manuscript to be delivered must be handed to the author as soon as possible, in any case not later than annexed to this agreement. 

Editing

Clause 3.3. Editing means bringing a written text into proper shape. An editor will pay attention, for example, to: style, compo​sition and textual structure. Editing therefore encroaches more deeply on a text than preparing a text for the press, which means making simple technical corrections of language and typography to remove faults in spelling, punctuation, underlining, etc. 

The point of editing is to make significant improvements in the work written by the author. Since editing may involve the moral rights of the author, consultation between publisher and author is necessary. 

It is the task of the publisher to edit the work if he decides to publish it, but a manuscript may be so slipshod or incomplete that in such exceptional cases the publisher wishes to have the possibility of either rejecting the manuscript for this reason, or charging excessive editing costs to the author. The possibility for the publisher to recover editing costs from the author is related to the customary rates for editing work, which are determined based either on a rate per 1,000 words or on an hourly rate. Information on customary rates for such work can be obtained from General Publishers Group (GAU).

Re clause 5
 Copies not intended for sale

Clause 5.2. Examples of copies which are not intended for sale are: complimentary copies, review copies, copies for subsidy, promotional or reviewing purposes, copies to be entered for a literary prize and file copies. The publisher will determine the number of copies not intended for sale on a case by case basis and in reasonableness. 

Re clause 6
Exploitation 

Clause 6.1. There should be maximum consultation and discussion between the parties about the design of the edition. Final say must given to the publisher, however, since he bears the greater part of the risk of the publication. 

Promotional activities 

Clause 6.2. The publisher can, for example, discharge his obligation to perform to the best of his ability to promote the continuity of the exploitation of the work by informing booksellers, sending out review copies, advertising in his own publications and providing promotional support on the publisher's website, and where possible by advertising in media of third parties or other promotional activities and by keeping the work in print or available in an electronic form. 

Both the author and the publisher may, by agreement, publish a short passage of the work on the Internet. In determining the size of the short passage LUG and VvL have followed the norms of the Anthology Rules.

Copyright notice ©

Clause 6.5. It is true that under the publication agreement the publisher has exclusive rights to a number of copyright powers, but the copyright notice is in the author's name, since the copyright will remain vested in the author. The author may also be referred to by his pseudonym if he so desires. 

Re clause 7
Complimentary copies

It is customary for an author to receive 20 free copies on the publication of the work, and five copies of each reprint. Based on special circumstances publisher and author may decide to deviate from this rule. 

Re clause 10
 Royalties

Clause 10.1. LUG and VvL regard the following percentages as the norm, which may not be deviated from at the author's expense:

For paperback and/or bound copies a royalty of: 

1 through 4000 copies sold: 10 %;

4001 through 10,000 copies sold:12.5 %;

10,001 through 100,000 copies sold: 15 %; 

more than 100,000 copies sold: 17.5 %, unless it is a reprint of 1500 or less copies, in which case the percentage remains 15. 

For a ‘mid priced’ edition a royalty of:

1 through 3000 copies sold: 9 %;

3001 through 50,000 copies sold: 10 %;

more than 50,000 copies sold: 12.5 %.

N.B. A ‘mid priced’ edition means a reprint in a new version with a significantly lower price, positioned in what is called the ‘mid priced market sector’ between the bound and quality paperback editions on the one hand and the pocket edition on the other hand. 

For pocket editions a royalty of:

1 through 30,000 copies sold: 8 %;

more than 30,000 copies sold: 10 %.

Prior to publishing a mid priced or pocket edition the publisher will inform the author of the number of copies to be printed and of his policy on this point and will discuss the matter with the author if he so desires.

Clause 10.2. The royalty percentages are related to the retail price of the book exclusive of VAT as formally fixed by the publisher. This relation forms an integral part of the existing fixed book price system.

Book clubs

Clause 10.3. The discount given by publishers on copies distributed to a book club is usually substantially higher than on copies distributed to booksellers. If the author's work is distributed to a book club, it will as a rule not be possible to maintain his remuneration at the same level as is customary when it is sold through booksellers. The remuneration for copies distributed to a book club is based on the following rates: 1 through 5,000 copies distributed: 5 % of the member price; 5001 and more copies distributed: 10 % of the member price. These rates may be varied by mutual consent if these terms prove to have an adverse effect on the exploitation. Pursuant to the Trade Rules the general rule is that a book club may offer a book at a member price when four months have passed after its publication. The author may agree a longer period with the publisher.

Additional distribution channels

Clause 10.4. The usual royalty applying for copies supplied at a discount of 55 % or more on the retail price and distributed to additional distribution channels, is 10% of the net proceeds. This arrangement does not apply to copies distributed to regular distribution channels in the Netherlands, such as booksellers. 

Separate rates apply to book clubs (see clause 10.3). 

The above royalty also used to apply to copies supplied to Flanders because of relatively high discounts and distribution costs. 

Hopefully, the introduction of the Euro and a more efficient distribution to Flanders will result in a similar situation as in the Netherlands. If the expected improvement of margins fails to materialize, it may be worthwhile to consider agreeing on different arrangements on this subject.

Re clause 11
Settlement 

Clause 11.1. The deadline for sending the statement of account, viz. four months after the books are closed, may only be exceeded in exceptional cases. So the rule is before 1 May. 

Clause 11.2. When estimating the number of copies sold in the first six months the publisher will allow for possible returns.

Re clause 13
Reprints

Clause 13.2. It is important for both publisher and author that the work will be in print as soon as possible. Therefore the period during which the author has the opportunity to revise his work should not be too long. As a rule two months must be deemed to be amply sufficient. 

Re clause 14 Availability in an electronic form 

The parties may also provide by mutual agreement that the work will be made available to the public exclusively in an electronic form, if in the opinion of the parties this will result in adequate availability of the work. 

Re clause 15 Termination on account of very low sales

Clause 15.1.c. The author may terminate the agreement if for two successive years the exploitation results are so disappointing that the author cannot reasonably be expected to continue the agreement. The use of the expression 'manifestly unreasonable' serves to indicate that the situation must be more or less objectively unreasonable, such as will be clear to any reasonable person. The minimum period of three years gives the publisher sufficient opportunity to optimise the exploitation of the work. In regard to the exploitation result the publisher will, on request, tell the author what he thinks is the critical threshold for a reasonable exploitation result for the work in question, having regard to the work's exploitation phase, the investments made and current expectations for the future. 

Termination of the agreement for other reasons

Clause 15.8. An author may have other sound reasons for not continuing to have his work exploited by the publisher, even though none of the reasons for termination mentioned in clause 15 occurs. The publisher on the other hand may have good reasons for wishing to continue the exploitation of the work, to which the publisher has also made a major contribution, as long as none of the reasons for termination mentioned in clause 15 has occurred. In weighing these interests consideration will have to be given among other things to the publisher's investment in the work and possibly in other works of the author which are on his publisher's catalogue, the duration of the collaboration with the author in this catalogue, the expected loss of income, the 'goodwill' which the author and his oeuvre represent for the publisher's back list and whether or not stock and files will be taken over. The publisher will be prepared to consult with the author or with another publisher about the possible termination of this agreement if it is accompanied by such compensation as will do justice to the circumstances of the case. 

Re clause 17
Dissolution / legal relationship after termination

Clause 17.1. This agreement may only be dissolved by the competent courts. This does not apply to the possibility of dissolving the agreement on account of breach as provided in clause 3.5 or if the parties have otherwise agreed. 

This is also without prejudice to the possibilities of terminating the agreement by notice of termination mentioned in clause 15. 

Clause 17.2. After its termination the agreement will continue to apply to any use or reuse made of the work by third parties involving the use of editions of the work, for example in the case of copying or lending. 

Re clause 21
Arbitration

The parties may include a clause in the agreement providing that they will submit any disputes about the agreement to arbitration, in accordance with the Arbitration Rules of the Dutch Arbitration Institute. 
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