Checklist exploitation Audio book 

off-line and on-line

Clear agreements

The exploitation of audio books brings up a number of new contractual issues. The commercial use of audio books and e-books via is starting to develop in the Netherlands. It requires a digital logistics process: digital sound files can be downloaded directly after electronic payment and listened to on a PC, MP3 player or mobile phone. The delivery time is only a few seconds and the consumer does not have to leave the house. Meanwhile there are a number of companies offering digital files for sale via internet. 
Some questions still remain. How safe are my files, what happens to the content after the paid download has taken place, how many downloads actually take place? This checklist is to provide publishers with a first point of reference when entering into agreements with third parties who apply themselves to on-line commercial use. It is certainly not an exhaustive list of points for attention, but is a first step which will be brought up to date from time to time. 

Required rights

The publisher must first have the required rights to also publish the work as an audio book, for which as a rule the publishing rights were first regulated in book form. There are various ways to arrange this; in this checklist the departure point is the arrangement in the Dutch model contracts for original and translated literary work. In these model contracts the author grants the publisher an exclusive licence to: 

‘Reproduce the work or part of the work by recording it on audio recording media and/or image carriers and to publish such reproductions.’
The publisher shall inform the author fully and in advance and shall acquiesce in reasonable objections of the author.

This covers the commercial use on a carrier (generally a CD) but note that on-line commercial use falls under another provision in these model contracts:

‘Publishing the work or part of the work in electronic form, whether or not on firm data carriers or by making it available on-line on the internet or in any other network, including for example as an e-book or on CD-rom.’

This is an important difference because according to the model contracts for original and translated literary work in order to exercise this right, again separate written consent is obtained from the author.

Collective rights organisation involved?
There is also another point of attention to be considered if the author has ever concluded a commercial exploitation agreement with a collective (music)rights organisation for a work. In the Netherlands an author therewith transfers all the so-called “mechanical rights” for all his current and future works to ‘Stemra’. Stemra does not exercise the music rights exclusively, i.e. anyone who pays the Stemra rates has the right to record the work mechanically, for example on a CD. Stemra did not make a distinction between music and other works. After interference of the Dutch Publishers Association and Authors Association they do now. 
For audio books is decided that Stemra only collects for background music or for text originally made as song text. For literary works in audio books the producer can make the necessary arrangements with the author and/or his publisher. As a definition for an audio book Stemra  practices the following distinction: more than 50% of the playing time of an audio book consist of spoken text.
Exclusivity 
· Exclusive distribution or not? As a rule no, if yes, make clear agreements on obligations to perform to the best of one’s ability and/or result obligations with regard to the commercial use. Sanction: termination of the agreement or termination of the exclusivity.

Price

· Who determines the sales price? (The Dutch law on the Fixed Book price does not apply. It concerns a purely digital and non-paper product.)

The agreement between publisher and producer or distributor of the audio book can include a clause which gives the producer/distributor the right to determine the sales price and/or discount within certain margins. As a rule payment is made based on sales price. This can affect the publisher’s remuneration.

· If the audio books to be offered are ‘only’ downloads with the same content as existing physical products, then obviously these digital files could be offered at a cheaper price than the original physical products. 

· Publisher’s share in the proceeds?

· If (free) present and review copies are referred to in authors’ contracts then in the event of on-line commercial use the software must support that.

Distribution and payment

· For off-line (CD) commercial use there are not many differences with regard to books.

· The distribution of downloads is completely different to traditional distribution of a book. As a rule, the producer or distributor of the audio book does not purchase the digital files; on the other hand obviously there is no right of return. 

· When is money paid? Payment can take place after sale of the download and can take place per sold copy. 

· How is money paid? Agree clearly whether payment will take place per product or per download or both. If payment is made per download agreements must be made on what to do in the event of erroneous and incomplete downloads (both for the consumer and publisher).

· Titles are often offered on third party sites by producer or distributor of the audio book. Sales can be promoted in this way. The right of the producer/distributor to offer titles of the publisher in a ‘powered by construction’ on sites of third parties must be laid down. 

Technology
· The supply of the audio books to the producer or distributor of the audio book. How and in which form should that take place. In which file formats may the audio books be supplied (for example MP3)? 

· Via which media/channels/platforms may the commercial use take place. Is this exclusively via internet or also via other digital multimedia channels and media, such as MMS for mobile phones, digital radio and television platforms? Also delivery to a manufacturer of e-book readers or MP3 players can be considered here.

· If parties discuss (free) present and review copies, then the software must support that and it must be stated in the contract. Agreements on this are also a good idea. 

· The download files offered can be provided with extra characteristics for administrative and security purposes, so that the files formally differ from the source files delivered by the publisher. Even though in principle the content provided is visibly and audibly unchanged it cannot be ‘bit for bit’ identical to the files provided by the publisher. 

Protection

· The technical protection of the digital files; measures to prevent non-authorised users gaining access to audio books. How is this protection regulated (or not)?  

Promotion

· Make proper agreements on the right to use part of the (audio) book for advertising, promotional or merchandising objectives. This also applies for the right to use fragments of audio books to promote the book. How many downloads are freely accessible for promotional activities? For advertising and promotional objectives it must be possible to offer a small part of a downloaded file for free. The contract must make it clear what is permitted (maximum time, megabytes, minutes, number of words, etc.) The rights to image and audio samples for marketing and promotion must be considered. 

· Ensure agreement on the use of the cover of the printed book or the booklet in the CD case of the audio book. This can also be used for advertising, promotional or merchandising objectives. 

· But also, in how far must the producer or distributor of the audio book endeavour to bring new titles to the public’s attention? Stating the publisher’s and author’s name may also not be forgotten. 

Sales figures

The publisher must have insight into the sales figures:  

· how many audio books of the publisher have been published?; 

· how many audio books have been sold?; 

· how many present and review copies have been published? ; 

· what is the amount of the turnover division owed to the publisher?

Ensure that clear agreements are made in an agreement on the (timely) supply of such data. 
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