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Model agreement for e-publications 
The undersigned:

. . . . . . . . . . . . . . . ., with its registered address at . . . . . . . . . . . . . . , legally represented in this matter by . . . . . . . .  . . . . . . . . . . *, hereinafter referred to as: ‘the Publisher’;
*
This model contract can also be entered into by an external representative  

of the publisher.

and

. . . . . . . . . . . . . . . . . . . , with its registered address at . . . . . . . . . . . . . . . . . . . . , legally represented in this matter by . . . . . . . . . . . . . . . . . , hereafter referred to as: ‘the Educational Educational Institution’. 
Article 1
The e-Publication

In this agreement, the e-Publication of the Publisher will mean the (partial) product specified in the Product Description in Appendix 1. 
Article 2
Right of use

The Publisher herewith grants the Educational Institution a non-transferable and non-exclusive Right of Use for the e-Publication.

The scope of the Right of Use, the Users who may use it, any Location(s) within which that use is permitted and the manner in which and the time when the e-Publication is made available are specified in Appendix 2.

Article 3
Prices and rates

The following prices and rates have been agreed on:

or

The enclosed price and rates list applies.

Article 4
Duration
The Right of Use is granted with effect of . . . for the duration of . . . .
In all cases in which the Right of Use is terminated, the following applies with regard to any data carriers made available to the Educational Institution and content of the e-Publication : . . . .   
Article 5
Special provisions

To be used for specific agreements

In the event of carrying out services, such as maintenance and support, define as ‘Services’, so that the general terms and conditions can also be declared applicable to them.

Article 6
General terms and conditions

The Publisher’s General Terms and Conditions for e-Publications intended for Educational Institutions apply to this agreement (refer to appendix or to filing) filed on . . . ., at the court registry of . . . . . . . . . . . , under file number . . . . . . . . . . . . .)
The Educational Institution herewith declares to have taken note of these general terms and conditions and to accept them insofar as they are not deviated from in this agreement or in an additional written agreement.

Agreed and signed in duplicate at . . .  on . . . *
The Publisher







The Educational Institution
Model General Terms and Conditions applicable to the model agreement for e-publications for Educational Institutions 

Article 1


Definitions and descriptions

In these general terms and conditions, the following, listed in 
alphabetical order, will mean:

Agreement:


The agreement concluded by the Publisher with the Educational Institution in whatever form with regard to making available, access to and use of one or more (parts of) e-Publications and to any Services to be carried out in this respect by the Publisher.
e-Publication:


An educative publication or part thereof, recorded in electronic form, or otherwise made available or accessible by the Publisher to the Educational Institution in any kind of electronic form, all this in the broadest sense. The e-Publication will also mean: the Product Description, the Updates, other additions to the e-Publication, as well as all materials, whether or not in electronic form, which the Right of Use applies to and which as such are designated as such by the Publisher in the Agreement or in the Product Description.  
Educational Institution:


The institution or group of institutions with whom the Publisher has concluded an Agreement with regard to the use of (parts of) one or more e-Publications.
Location(s):


The building or buildings or other marked locations in which the Right of Use may be exercised according to the Agreement.
Product description:

The description of the content, the functionality and use possibilities of the (parts referred to in the agreement of the ) e-Publication provided by the Publisher to the Educational Institution, in any way, whether in electronic form or not, made available to User by or on behalf of Publisher.
Publisher:


The legal entity with whom the Educational Institution, whether or not via a representative, concluded the Agreement or from who the Educational Institution received an offer to that end, to which these general terms and conditions have been declared applicable.
Representative:

The natural person or legal entity who, whether or not under its own name, acts as a representative for the Publisher and therefore acts on assignment, on behalf of and for account of the Publisher. 

Right of use:


The right provided by the Publisher pursuant to the Agreement to the Educational Institution to use (part of) an e-Publication whilst observing the provisions of the Agreement and these general terms and conditions.

Services:


Agreements which if appropriate are included in the Agreement concerning several services to be carried out by the Publisher, whether optional or not, pertaining to the e-Publication.

Updates:


All subsequent versions, amendments and new releases of an e-Publication, in which the content, functionality or technique has been amended, which is made available or accessible to the Educational Institution by the Publisher in the scope of the Agreement.    
User(s):


The person or persons on behalf of whom the Right of Use is granted to the Educational Institution pursuant to the agreement.
Article 2


Application general terms and conditions





These general terms and conditions apply to each Agreement concluded with the Educational Institution by the Publisher, whether or not via a representative, or offer made to that end. Additional or different terms and conditions shall only apply if and insofar as these have been agreed explicitly and in writing with (an authorised representative of) the Publisher.

Article 3


Careful use

3.1



The Educational Institution shall treat any data carriers and media made available by the Publisher in the scope of the agreement with care, observing directions and instructions given at any time by the Publisher. The Educational Institution will ensure careful use by the user(s).

3.2



Without prejudice to the other provisions of the Agreement and these general terms and conditions, the Educational Institution and the User(s) are only permitted to obtain access to the information in the e-Publication in the manner prescribed by the Publisher or its Representative.  




3.3



Unless otherwise agreed, the Educational Institution, at its own expense and risk, must ensure the proper use of the equipment, software and communication facilities required for the e-Publication. The Educational Institution must also arrange for the installation and configuration of the e-Publication on its system at its own expense and risk.
Article 4


Scope of Right of Use
4.1



The Publisher grants the Educational Institution a non-transferable and non-exclusive Right of Use to the e-Publication that is stated and specified in the Agreement. This Right of Use exclusively contains the authorities which are explicitly mentioned in the Agreement and in these general terms and conditions. 
4.2



The Educational Institution and the Users are permitted to use the e-Publication in accordance with the use possibilities and objectives intended by the Publisher and specified in the Agreement, the e-Publication itself and/or in the Product Description. The Educational Institution and the Users are not permitted without explicit written consent from the Publisher to use (any part of) the e-Publication in any way for (external) (re) use aimed at or intended for any third party (not being a User) other than within the limits of the right to quote or any other limitations on copyright, neighbouring rights or database right of the Publisher. 

4.3



If not explicitly agreed otherwise in writing, if there is a case of on-line access to the e-Publication, then the e-Publication may only be accessed via the Educational Institution’s own modem.

4.4



Unless explicitly agreed otherwise the actions permitted according to the Agreement and/or Product Description and which form part of the Right of Use may only be carried out for the duration of the Agreement by or on behalf of the Users designated in the Agreement, within the Location(s) designated in the Agreement and/or network and may never lead or be able to lead to any form of – whether or not commercial – exploitation of the e-Publication or any part thereof by the Educational Institution or by the Users. The Educational Institution has the duty of care for the Users’ observance of the Agreement and the Right of Use in particular.
4.5



If the Educational Institution wishes to integrate the e-Publication entirely or partially with software or electronic data collections of third parties or of the Educational Institution or the Users, this must be explicitly permitted by the Agreement and/or Product Description, or prior written consent must be obtained from the Publisher. Such integration may not lead to violation of the moral rights referred to in Section 25 of the Copyright Act and Section 5 of the Neighbouring Rights Act. 
4.6



The Educational Institution is not permitted to adapt the program code of the e-Publication other than as permitted by Section 45m Copyright Act if this is necessary. The Educational Institution is also not permitted to remove the protection or to adapt it or to amend or remove designations of brands, trade names, titles and author’s names without prior written consent from the Publisher. The Publisher will not install any technical protection meaning that pursuant to the Agreement and/or the Product Description or pursuant to any mandatory statutory provisions is hindered.

4.7



If the e-Publication is made available to the Educational Institution on one or more electronic data carriers, then these data carriers will remain property of the Publisher, without prejudice to the duty of care and the risk-transfer with regard to these electronic data carriers.

4.8



If the e-Publication for on-line use is made accessible to the Educational Institution, the Publisher shall endeavour to provide the Educational Institution and/or the Users with continuous access to the e-Publication with the exception of periods when maintenance is taking place. The Publisher will restrict the maintenance insofar as possible to times outside of normal opening hours and announce maintenance in advance if this is reasonably possible.

4.9



The Educational Institution is not permitted to hand over or transfer or in any way make available to a third party the e-Publication or copies thereof or the Right of Use, in any form, unless prior written consent was obtained from the Publisher.

4.10



If that is required in order to safeguard the continuity of the permitted use in the event of an emergency, the Educational Institution is entitled to make a spare copy or to ask the Publisher for one. The Educational Institution must report this to the Publisher so that proper agreements can be made on this.  

4.11



Unless explicitly agreed otherwise, the Right of Use also includes the regular sending or making available (online) on a subscription basis of Updates, for payment by the Educational Institution of the Publisher’s applicable fee, unless the Updates concerned according to the Agreement are already included explicitly in the agreed fee.

Article 5


Rates and prices

5.1



The prices and rates employed by the Publisher for the e-Publication are based on the prices and rates which apply at the time of offer and apply for the period indicated therein. Unless explicitly stated otherwise prices and rates do not include VAT.

5.2



The Publisher is entitled to amend the prices and rates on an annual basis based on the Consumer Price Index (CPI) of the CBS (Statistics Netherlands), series all households or based on another inflation correction indicated in the Agreement.

5.3



The Publisher reserves the right to amend the rates and prices. In an Agreement for a definite time period amended prices and rates will only be charged to the Educational Institution with effect of a new contract period, unless otherwise agreed. In an Agreement for an indefinite time period the Publisher may increase the prices and rates above the inflation correction referred to in section 2, commencing three months after notification of the price increase. Within thirty days of notification by the Publisher of a price increase which is higher than the average inflation correction the Educational Institution may dissolve the Agreement by way of a written statement to the Publisher. Thereafter the Educational Institution is considered to have approved the price change. 
Article 6


Delivery and installation
6.1



The e-Publication shall be delivered or made available by or on behalf of the Publisher within the agreed delivery time at or from the Location indicated by the Educational Institution.

6.2



Unless explicitly agreed otherwise the Educational Institution must arrange for installation and implementation of the e-Publication based on the instructions provided to that end by the Publisher. The Publisher is not liable for any damages suffered by the Educational Institution which are the consequence of incorrect installation or implementation by the Educational Institution.

Article 7


Support
The Publisher, insofar as reasonably possible, 
shall answer questions concerning the use of the e-Publication and if required provide support during normal working hours. For further support further agreements must be made in the Agreement.
Article 8


Payment

8.1



Payment must be made within thirty days of invoice date.

8.2



In the event of exceeding the payment term the Publisher is entitled to charge the Educational Institution interest equivalent to the valid statutory interest at that time, in which part of a month will be counted as an entire month.

Article 9


Rights to the e-Publication
9.1



The Publisher reserves all copyrights, neighbouring rights and database rights and all other intellectual or industrial property rights concerning the e-Publication, including third parties from whom the Publisher has received said rights by transfer or been granted a licence. The Publisher guarantees that it is entitled to grant the Educational Institution the Right of Use to the e-Publication and indemnifies the Educational Institution against claims by third parties in this respect.

9.2



If the Educational Institution notices that Users or third parties are infringing any right of the Publisher, whether or not because they are carrying out actions which do not fall within the Right of Use, the Educational Institution is required to inform the Publisher thereof immediately in writing, and insofar as that can be reasonably expected from the Educational Institution, to cooperate in termination and any action with regard to this infringement.

Article 10


Guarantee

10.1



In an Agreement for a definite time period, the Publisher, unless otherwise agreed, guarantees that the e-Publication will function for the duration of the Agreement in accordance with the specifications which are listed in the Product Description provided to the Educational Institution. In an Agreement for an indefinite time period, the Publisher, unless otherwise agreed, guarantees that the e-Publication will function for the period of a year after availability of the e-Publication in accordance with the specifications which are listed in the Product Description provided to the Educational Institution. This guarantee also applies to the Updates, under the understanding that the guarantee for a prior version lapses at the time of availability of an update.
10.2



The guarantee applies exclusively for defects which are not for account or risk of the Educational Institution and which are reported in writing to the Publisher or its Representative within the guarantee period. The guarantee exclusively entails, at the discretion of the Publisher, repair of the e-Publication or repair of the defect in a following Update or taking back the e-Publication and refunding the fee paid for the defective e-Publication.

10.3



Reporting a defect under the guarantee does not entitle the Educational Institution to suspend its payment obligations with regard to the e-Publication.

Article 11


Duration and termination

11.1



Unless explicitly agreed otherwise, the Right of Use is granted for an indefinite time period and the Agreement can exclusively be terminated in the cases referred to in this article.

11.2



The Agreement for an indefinite time period may only be terminated by parties in writing, observing a period of notice of at least three months. The Agreement for a definite time period may only be terminated by parties in writing at the end of a contract period, observing a period of notice of one month. If this period of notice is not observed the Agreement will automatically be extended by a period of one year.
11.3



The Publisher can dissolve the Agreement with immediate effect by way of a written notification if the Educational Institution or Users carry out actions which do not fall under the Right of Use.

11.4



The Publisher may terminate the Agreement with a period of notice of one month in writing if it is confronted with claims from a third party relating to the content or the form of (any part of) the e-Publication meaning that it can no longer guarantee the Right of Use of the e-Publication and the Publisher can also not provide any usable alternative. The Publisher is required to reimburse the actual damages suffered by the  Educational Institution as a result of this termination. The actual damages consist of the fee already paid by the Educational Institution for the period of the originally agreed duration of the Right of Use which the Publisher can no longer observe, calculated proportionally.       
11.5




A serious failing by a party in the observance of the Agreement entitles the other party to partially or fully dissolve the agreement, unless the shortcoming, considering its special nature or minor significance in relation to the commitments entered into, does not justify this dissolution and its consequences. The dissolution does not have retrospective action and can only take place by registered letter from the entitled party, yet not before the other party has been given a reasonable time period in which the shortcoming can be resolved insofar as observance is not permanently impossible.

11.6



Terminations of the Agreement pursuant to sections 3 and 5 do not impede the right to damages. 
If the Publisher terminates the agreement pursuant to section 3 or section 5 the damages owed by the Educational Institution are.

a. in the event of an agreement for a definite time period: the fee which should have been paid for the agreed duration of the Agreement;
b. in the event of an agreement for an indefinite time period: the fee which should have been paid for a period of 12 months, calculated from the time of termination.
If the Educational Institution terminates the Agreement based on section 5 with regard to the damages suffered by the Publisher the provisions of section 4 apply. 
11.7



In all cases of termination of the Agreement, the Educational Institution, unless it has or will be otherwise agreed, must return to the Publisher  within five working days of termination or dissolution all copies of the e-Publication, all data carriers on which the e-Publication is recorded, any other copies made of the e-Publication as well as all other equipment or media made available to the Educational Institution by the Publisher other than by title of sale. The Educational Institution is further required to remove the e-Publication directly after termination from all (computer) equipment present in the Educational Institution or at Users and must enable the Publisher, if desired, to control the observance of this obligation.
Article 12


Control
The Educational Institution shall allow the Publisher and 
the third parties designated by the Publisher access at all times to the Location(s) of the Educational Institution and of Users where the e-Publication is kept, or is made accessible, in order to control the observance of the Agreement, if agreed to carry out maintenance and to ascertain the correct observance by the Educational Institution and by the Users of the Agreement and of these general terms and conditions.
Article 13


Transfer Agreement

The Publisher is entitled to transfer the rights 

and obligations of the Agreement entirely or partially to a third party, provided written notification is made to the Educational Institution and under the condition that the acquiring party, with regard to the transferred rights and obligations, fully takes the place of the Publisher. 
Instructions model contract e-Publication

I
USE OF MODEL-AGREEMENT
The objective of the model
The model consists of a brief written agreement with 3 appendices, to be concluded between a publisher and a educational institution such as a school:
The ‘Product Description’: this must convey the content of the product, what the product is technically and functionally capable of.

The ‘Right of Use’: this must convey what use can and may be made of the product, and insofar as relevant for the pricing, who the authorised users are and where the product can and may be used.

Of course it is also possible to include the content of aforementioned appendices fully or partially in the text of the contract, but then mainly concretised in agreements valid for the publication concerned. 

The ‘General Terms and Conditions’: these are always employed, insofar as they are not deviated from in the contract. It is advisable to always send the general terms and conditions with the contract. In the contract the other party also explicitly states that it has taken note of the terms and conditions and accepts them.

It is of great importance that the terms which are defined in the general terms and conditions (see hereafter under definitions) are used in the contract.

Intermediaries

The model contract and the general terms and conditions provide for the possibility of the publisher bringing in intermediaries who conclude the contract for it, for example bookshops or other third parties acting as representatives. Obviously this requires proper contractual agreements with any such representative.

Manner of contracting 

Depending on exploitation of the publication concerned it is possible to convert the manner of contracting into a contract to be entered into electronically or via a leaflet enclosed with the product. Obviously it is always preferable to have proof that the user has accepted the terms and conditions for use, but the terms and conditions can be applied in various ways.

Custom-made work

Custom-made work must be regulated via the contract because the general terms and conditions have a general character due to their intended application for many different types of publications. Also use the general terms and conditions as a kind of checklist when drawing up the contract. 

Relation to the general terms and connections

In order for the relation to the general terms and conditions to work properly it is necessary that the definitions defined in these general terms and conditions are used. In these instructions first these terms and the significance thereof are brought to your attention. 

II
DEFINITIONS

If you wish to use the general terms and conditions of the model contract you must use the following definitions in all your agreements and contracts for digital publications: 

Parties

The ‘Agreement’ applies for all agreements of the ‘Publisher’ with an ‘Educational Institution’ in any form made with regard to availability, access to and use of one or more (parts of) ‘e-Publications’ and to any ‘Services’ to be carried out in this respect by the publisher. You may also use your company name in your model contract and in the general terms and conditions instead of the term ‘Publisher’.

The definition of publisher shows that this agreement can also be concluded by a ‘Representative’, that is the natural person or legal entity who, whether or not under their own name, acts as the publisher’s representative and therefore acts in assignment of, on behalf of and for account of the publisher. 

The ‘Educational Institution’ can be a school or a group of educational institutes.

This must be properly distinguished from the ‘User(s)’ because this term is reserved for the natural person or persons to whom in such cases, pursuant to the agreement the ‘Right of Use’ is granted, for example teachers and/or students.

The e-Publication

The extremely broad definition of the term ‘e-Publication’ is very important: ‘An educative publication or part thereof, recorded in electronic form, or otherwise made available or accessible by the Publisher to the Educational Institution in any kind of electronic form, all this in the broadest sense.’

As far as the scope and limitations of the Right of Use are concerned the e-Publication can also be understood to mean: the Product Description, the materials of the Publisher pertaining to the e-Publication according to the Agreement or the Product Description in non-electronic form, the Updates, as well as other interim additions and amendments to the e-Publication.

That means that these general terms and conditions can also be declared applicable to partial products, including printed products, insofar as these are licensed (not transferred in ownership via sales). 

The determining factor for your contract is what you designate as e-Publication in your own agreement and the pertaining ‘Product Description’. 

This also includes the ‘Updates’, ‘the follow up versions’ and new releases of an 

e-Publication, in which the content, functionality or technology has been amended, which is made available or accessible to the Educational Institution in the scope of the Agreement by the Publisher. In the Product Description the Publisher can indicate which versions, releases, updates and upgrades it herewith distinguishes, which can be important for pricing. 

The ‘Product Description’ is crucial, to be included in appendix 1 to the contract, in which is described which (partial) product the licence concerns, which materials fall under it (can also be printed matter) and which options for use the product has. The guarantee of the Publisher refers to this.

Right of use

As a standard the Publisher grants the Educational Institution a non-transferable and non-exclusive Right of Use for the e-Publication. The scope of the ‘Right of Use, ‘the Users’ who may use it and possibly ‘the Location(s)’ where that use is permitted are specified according to this model in Appendix 2 of the model contract. This can also include the agreements made on the manner and time of actual availability. 

The Users are the persons who have been granted the ‘Right of Use', for example the teachers and students at a school. 

The Location(s) is the building or buildings or other defined locations in which the Right of Use may be exercised.

The scope of the right of use is determined by the Publisher per product and must be indicated in article 2 or in Appendix 2.

Services

The general terms and conditions can be declared applicable to carrying out services such as maintenance, technical support or instruction, by designating these as ‘Services’. The optional provision under article 5 in the model contract is intended for this end.

III
THE AGREEMENT

The general terms and conditions apply to the matters which are regulated in the model contract unless otherwise agreed in the contract or appendices. This has the significant advantage that you can indicate in particular in the contract what the user may do with your publication (positive approach), because the general terms and conditions in this respect are restrictive by nature. We refer you to some important points for attention.

Re Article 1
The e-Publication
As said this term is very widely defined in the definitions of the general terms and conditions and it comes down to precise definition in the contract itself or in Appendix 1.

Re Article 2
Right of use
Here the publisher grants a non-transferable and non-exclusive right of use to the Educational Institution. In Appendix 2 (or in the contract) it must be indicated what the scope of the right is, who may use it and possibly at which location(s) as well as the manner and time of availability. 

In particular pay attention to article 4 of the general terms and conditions. This right of use contains exclusively the authorities which are explicitly allocated in the contract and in these general terms and conditions. In the first place the possibilities of use stated in the product description are referred to. Only the ‘legal rights of use’ are permitted such as quoting, making copies of printed material for educational purposes, whether compiled in course packs or not and then only as far as short sections are concerned. This means that in principle the payment obligation to Stichting Reprorecht (for photocopies) or to Stichting PRO (for course packs) remains in force. If these forms of use are included in the price this can be indicated in this article, in appendix 2 or in the product description. It is important for all involved that this is clear. 

Distribution outside of the Educational Institution or via internet is not permitted according to the general terms and conditions unless otherwise agreed. On-line access is only possible via the modem of the Educational Institution, unless otherwise agreed. This also applies to integrating your publication with other materials. See also the other provisions of article 4.

The contract or the appendices can therefore be used to make positive exceptions for the Educational Institution to the restrictive right of use according to the general terms and conditions. Also pay attention to article 4.11 with regard to right of use and the payment of updates on subscription basis. In brief, article 4 of the general terms and conditions is an important checklist for you when determining your commercial terms and conditions.

Re Article 3
Prices and rates
The general terms and conditions provide for annual indexation based on the Consumer Price Index (CPI) of the CBS (Statistics Netherlands), series all households. 

In an Agreement for a fixed time period amended prices and rates will only be charged with effect of a new contract period to an Educational Institution.

In an Agreement for an indefinite time period prices and rates may be increased above the inflation correction three months after notification of the price increase. In that case however the Educational Institution has thirty days to dissolve the agreement. 

If you wish to arrange this differently, you must deviate from it in the contract.

Re Article 4
Duration
According to the general terms and conditions the right of use is granted for an indefinite time period. Apart from cases of breach and the like the agreement for an indefinite time period can be terminated by observing a period of notice of at least three months. An agreement for a definite time period may only be terminated by parties in writing at the end of a contract period, observing a period of notice of one month. If this period of notice is not observed the Agreement will automatically be extended for a period of one year. Therefore in the contract you must indicate whether an agreement is being entered into for a definite or indefinite time period and if you wish to lay down a different time period then you must amend it accordingly.

The data carriers remain your property (unless otherwise agreed): therefore you must indicate in article 4 what is to happen to these carriers if the agreement ends (are they to be returned, may they be kept).

IV
THE GENERAL TERMS AND CONDITIONS

An important part of the general terms and conditions have already been brought to your attention here above. The other provisions are self-explanatory and also apply as a checklist. If you want to arrange matters differently, you must deviate from them in the contract.

The general terms and conditions contain regulations on:

· the duty of care which the Educational Institution must observe during use and installation (clauses 3 and 6);

· support from the publisher (clause 7);

· payment within 30 days (clause 8);

· reservation of rights and indemnification to that end by the publisher (clause 9);

· the publisher’s guarantee (clause 10);

· possibility of controlling use (clause 12);

· right of the publisher to transfer the contract to a third party (clause 13).
4

Model Terms and Conditions e-Publication page 1



